
Subject) Congressional Privilege and Immunity. 


1* The Executive for Xnapaotien and Security (in draft 
■oa eraadga, dated JO September 1?U7, subject* Release or Die- " 
tlotvt of Classified or Ctelaasified CIA Intelligence cop In- 
fosaattea to the Congress of the United States) has suggested v ; - 
(par. ^(f) of referenaa menorandw) that all classified mater- 
ial released to a Mbtr of Congress earn? appropriate caution- 
ary notices to preclude unauthorised dissemination. Phrases sug- 
gested la referenoe memorandum include* 

(a) "This document is furnished for use of the 
recipient only. Reproduction, quotation, or 
further dissemination is not authorised with- 
out specific authority of the Director of 
Central Intelligence." 

(b) "This document contains information affecting 
the nstj, (w%ei defense of the Suited States within 
the meaning of the Sspionage Act, *50 DSC 31 end 
J2, as amended. Its transmission or the revela- 
tion of its contents in any manner to an unau- 
thorised person is prohibited by lav," 

2, The following conclusions ere reached* 

(a) Ary Member of Congress may make any statement he 
desires on the floor of the Congress or in one 

of it* committees. This statement may be reprinted 
in the Congressional Record or in committee hearings. 

(b) Such a statement is absolutely privileged, regard- 
less of whether the statement includes classified 
CIA material or not, and regardless of any words 
of 1 lu rt triti gn which ity acccaapax^r the satfiriil* 

(c) Use of classified CIA material for speeches or 
writings outside of Congress (press, radio, public 
addresses, etc.) is not a privileged use, end would 
subject Member to prosecution under the espionage laws. 

(d) Constitutional immunity will not protect a Member 
from prosecution for commission of a felony, pro- 
vided it does not earn within the terms of para- 
graph 2 (a), above. 

(e) That prosecution of a Member for unauthorised 
disclosure of classified CIA materiel is very 
unlikely. 

3. The following recommendations are made* 

(a) The proposed phraseology in paragraph 1 (b), is 
preferable and should accompany all documents clas- 
sified higher than RESTRICTED when transmitted to 
the Congress. 

(b) Whenever possible, when CIA intelligence materiel 
of classification higher than RESTRICTED is trans- 
mitted to a Member, it should be explained to the 
M e mb er teat tee materiel is classified and that 
unauthorised disclosure would be unfortunate in 
tee Interests of national security. 

i. Fforshelmer 
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**» *«*» it is apparent that, while phrases calling 
attention to s s stisns of te* espionage laws night servo as a 
Mrnlag to conscientious legislators, they have no force and 
effect in ths above connection. 

Scant eonfort can be gained fro® diets in the Coosens 
ease, supra, which states t — — . 

"fcwawssbly legislators will be restrained in the 
eanreiee of sash s privilege by the responsibilities 
of their office. Moreover, in the e ve nt of t heir 
failure in that regard, they will be subject to 
diwdpltesby their colleagues. Article 1 »?.» 

(at p. T8l»). 



«**•**• Privileges and temmittes outlined in Point I, 

***** erteai *te things generally done in a session of the Boast 
by ins ef it# Masters in relation to ths business before it,* 
ttey do not appear to extend to ths activities of the MN&ars 
«f both Bouses when not in session. Tims, it weald not be proper 
for * Mater to elreulst* CIA doeaasnte to Ms constituents, to 
^ reading to a nesting or over a radio — pro. 
tiding the proposed notices or Hwitetiens had been breast bona 
£*.?"*?* ^ priBtll,g °^* 1 *** tetter* to observe the 

Unitation in this eomsstian make ths Masher liable 

for prosecution under the — ism* 


t_ upon i» the celebrated case ef 

iffif MM) 3W (Oeurt ef Appeals ef the Bistriet 

3r7eia£&n&fe) whieh wen an aetion by Senator Saay long ef 
Xwdslsaa, to faaah a eorvioe of preeess open kin in a libel suit. 
Senator long attired ths libel tea speaefaen ths fteertfoatosu 
teg this, however, he sent the deteaatowy natter te Lmda iua in 
the form of reprints ef the Congressional Beeerd. te dLeta, 
(teteh was net referred te ter ths Supraaas Court te the 

deetetea, 2?3 0.5. 76 (l»lj), Me# Qredel, A., statedi^^ 


"•bile tbs published articles were te part repro- 
ductions of the speech, the offense consists not in 
tent was said In ths Senate, but te the publication 
end circularising of ths libelous doeuneats.* (at p. 38?). 



Article 1, (6 of the Constitution states in regard te 
Senators and Representatives that* 


Thqr shall In all Cases, sanest Treason. Fslcsy 
and teem* of the tease, he jalvUagod free Arrest 
during their Attendance at the Session of their 
resp ective louses, and te going to and returning 
tht im, * 

It is apparent that ths egression "treason, felony...." 
ooMpts ften the operation of tee privilege all erteteal offenses j 
tee privilege applies only to arrests in civil suite. It foes 
net i nclu d e tenunity free service of process in oivil or 
erteteal eases* 


f 
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?£is to s 9HP«*“tod by the case ot Lobe t. Aasell. 291 B.S. 

76 (&3k), which mas brought by Senator qwsh ssr- 

* 1S ^ action. Senator Long eoa- 
toaded that the Constitution confers upon every Umber ot Con- 
grt>ae, while in attendance within the District, immunity in niril 

°*nL. f S? "*?*?*» toot a1 * 0 ft* service of process. 

«*. Justice Braudels stated that: 

*I»ith*r the Senate, nor the House of Representatives 
has ever asserted such a claim in behalf of Its mast- * 

We. Clause 1 defines the detent ot the Immunity. 

«• language is exact and leaves no room tor a ooa- 
Jmotisnehioh would extend the privilege bayoad the tens 
£_* ?* g ? y t, f ,, -? 1 y t<l *y C”»*to»» to* conclusion that 
.**, *• ***** •••• *hen the Coasts 
tution »« adopted, arrests in oivU suits were still 
eeoMm in America. It is only to such arrests that 
the jarMLsdLat applies." (at p. 82). 

*?**' toeQourt ^ ?» UBL **• cited 

State s, 207 W.S. 1*25 (l$6o). This case in- 
volvedan objection taken by a hambar of Congress that he cannot 
be sontmeed during his tens of office on the ground that it 

^ Conatit utional privilege from arrest. 

Mr* Jvatiem Ihifca stated* 

tojtow that toe Urma toeason, felmy and 
bree^of the peace, as used in the Constitutional 
privisionrelled upon, excepts from the operation 
of the privilege all criminal offenses, the conolu- 
•to° that the claim of privilege of examp> 

(atp?36)r , ** t/ ** d "“tones was without merit.* 

, 5>ro ® to would appear that should a Member cento 

* °ftof nodar the conditions set forth in Point II, above, he 
wwld be liable to service of process, arrest, and prosecution, 
tot* fwld certainly make him liable under the espionage laws. 

Par this reason, therefore, it la fait that a Mw^r^wOd be 
to receipt of CIA materiel, that uamutherlaed 
^tobla to prosecution undeTthT^ 


if ALTER L. fy OBZMEUffiS 
Assistant Qeneral Counsel 


